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Any person aggrieved by this Order-In-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the following 
way: 

Revision application to Government of India : 

(1) ~ '3011~'1 ~ ~. 1994 c#f tITTT 3@C1 ~ ~ ~ '7T1mT "$ ~ B 
~ tITTT cBl" '3cT-tTRT "$ ~211, ~ "$ 3RP@ :f@aM 3~ 3:r~ Xlfflq, 'lffid ~. 
TT1m ~. ~ fcrwr, ~~ ~. ~ ~ 'BcR, ~ lWf, .,{ ~: 110001 cBl" c#f 
on-H ufgg 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, 
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid : 

(ii) ~ ~ c#f 5Tf.i "$ .:rr@" B iJ16l ~ 5Tf.i cf51'<!1'.5ll~ "ff fctlm '+-JU-§llll'<! <11 3Rf cf51'<!1'.5ll~ 
if ut fsef) rverut ? avt rvgiuit rea old gg 4pf if, ur foll rveruit at rvert 
~ % fcnm• cf51'<!1'.5ll'i B <11 fcITT:11 'l-JU-§llll'<! B 10 ~ c#f ~ "$ <TTxA ~ 10 I 

(ii) In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course of 
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse. 
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(cl?) 'lfRc1 cfi ~ ~ ~ <TT ~ ~ frrmfuc, l=f@ '1X <TT l=f@ cfi ~ ~ ~ ~ ~ l=f@ '1X ~ 
~ cfi ftrc cfi ~ ~ '1lT 'lfRc1 cfi ~ ~ ~ <TT ~ ~ frrmfuc, t I 

(A} In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country 
or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

sift ewret sure et d gait d fog wit sue afee u a g 8 sit get sneer oil gt er 
~ f.p:r, cfi ~ ~. ~ cfi &RT LJ7ffi1 cIT ~ "CTx <TT ~ ~ mffi ~ (-;:/.2) 1998 &ITRI 109 

&RT ~ ~ Tfi:; ID I 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under and such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) 
Act, 1998. 

(t) a-ela eeures ea (srfet ) fa+stall, 2oot ft e a sf+fa fafafde ya in g--a # at fit d, 
fa sngt a f sneer hf@a feifa et fl re at flat qer-oner vi srfret smear a et--et faeif a 
ml?.l ~ ~ fcim'T \JlAT ~ 1 ~ ml?.l xIDm ~- c!5T ~ cfi 3TTf!TTf tfRT 35-~ ~ ~ 'Cf5l' cfi 
1-fTeiA cfi ~ cfi ml?.l i'!3ITT"-6 ~ cBT >!fc'i ~ ~ ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, 
under Major Head of Account. 

(2) f@for snaa+ ds er oms'f ierst vat ya ens oua a ewe) a st at wail 200/ lH 4jar S1 vig 
3ITT ufITT ~ «n1, ~ ~ ~ ~ m m 1 ooo 1 - -cM m 1-fTeiA cM vll1; 1 

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved 
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees 
One Lac. 

fin ops, j-flu sure+ gro pa tart srfreira urarfrawer a fe ordlet­ 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal: 

(1) 

Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act, 
1994 an appeal lies to :­ 

(a) uaufif@et ft@a 2 (t) q # aaig srquit a arrat a) srf)et, orfreit a +yet # fr+ roe, -flu 
eure-+ goo vi hara srf)efrea aarferavvi (fRrsee) at uf@r+ et=fa ff@a , srsreiae +j 2° 
"l=ffffi, isl§J..11ct1 'l-fcR ,J-RRcrr ,m~,"1$l-1c';1isl1c; -380004 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 

o 

0 
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(2) The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed 
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­ 
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of 
any nominate public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

(3) afe st sneer # as 4et an@git at wist seat g at eta +e sneer a frg flt al grail 
eyjaa an t four ont nfsg sw aezr a &ld gy 4ft fs frat rd) aef et au+t as ferg aenfRrf 
~ ~ cpl° ~ ~ <TT ~ 'ffic1?R cpl° ~ 3ITTcR fui<TI' \JlTill t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lacs fee of Rs. 100/- for each . 

(4) 

o 
(5) 

.-/.lllllc1ll· ~ ~ 1970 <12TT ~ cBT ~-1 cfi 3TTfl'@ frr~ ~ 3fj"fITT '3cITf ~ 
<TT~ ~ <1mft~ ~ ~ cfi ~ ~ ~ ~ cBl ~ >lTT1 "CR ~.6.50 lffi cnT .-/.lllll&ill 

s fene et &let uifeg I 
One copy of application or 0.1.0. as the ease may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

~ 3ITT ~ lTTlwfT cpl° ~ ffl q@' frr<l+TT cBT 3ITT ~ UTA ~ fui<TI' \iffif1 t \iIT ~ 
sou, dtele uuret sea vi tatat ordefreu urutf@rav; (asufffer) frr, T98z # fif?a ? I 

Attention in invited to the rules covering these and other related matter contained in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

o 

(6) fl sgea, a'flu sure+t ea vi larat arf)el)et ureuif@raver (f@rec), as f srf)oil +pet l 
afoq 1jIT (Demand) ~ ~ (Penalty) cnT 10% ~ 'Gl1iT ~ ~ i I~. ~ ~ uflTI 10 
~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 

Act, 1994) 

~ ~ ~ JfR itcrr cfff~ ~' ~ m-rIT "~ cm mrl"(Duty Demanded) ­ 
(i) (Section) m 11D * ~ f.ifi ffl; 
(ii) frent ea t-de bfse al ufe, 
(iii) at-e fee fruit as frun 6 3 aea &a ufRi. 

c> ~ 'Ff \ifllT •~ '3f1fuf• ll ~ -.:ref \ifllT ~ ~ ll, '3f1fuf• ~ ffl ~~-.:ref~ iiRI ~ TTm i. 
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the 
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount 
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition 
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, 
Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) . amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

s and as f srd)er frarevr a +Her orsf w arrar vu at avg faafea st at wf fbg 
~ ~ ~ 10% 1j1TTfR 'Q"{ 3ITT ~ ~ ~ ~ q l~d ITT 'd(il ~ ~ 10% 1j1TTfR 'CR~ 'GfT ~ i I 

In view of above, an appeal against this order shall lie before the Tribunal on payment 
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
penalty alone is in dispute." 
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ORDER-IN-APPEAL 

This appeal has been filed by M/s Jade Blue Lifestyle India Ltd., Pariseema 

Complex, UP-25 to 28, Opposite IFC Bhavan, Opposite Vaishali Complex, C.G. Road, 

Ahmedabad-380 006 (hereinafter referred to as the 'appellant'), against Order-In-Original 

No.02/CGST/Ahmd-South/ADC/MA/2020 dated 19.06.2020 (hereinafter referred as 

"impugned order") passed by the Additional Commissioner, COST, Ahmedabad South 

Commissionerate (hereinafter referred to as the "adjudicating authority"), 

2. The facts of the case, in brief, are that the appellant were engaged in manufacturing 

of excisable goods i.e. Branded Readymade Garments falling under Chapter 62 of the First 

Schedule to the Central Excise Tariff Act, 1985. They were engaged in providing taxable 

services also viz. Renting of Immovable Property Services and Business Auxiliary 

Services and were holding Service Tax Registration No.AAFCS7398HSD001 for the same 

under the provisions of the Finance Act, 1994 (hereinafter referred to as 'the Act').They 

were also discharging service tax liability under Reverse Charge Mechanism on various 

taxable services received by them. During the service tax audit of the records of the 

appellant for the period October, 2012 to March, 2017 by the departmental officers, it was 

observed that the appellant has short paid or not paid service tax on following 

cases/situations: 

(i) Non-payment of service tax, on services provided by the directors of the appellant 
company to the appellant company, under reverse charge mechanism 

During the course of audit, it was observed that the appellant had paid rent 

amounting to Rs.3,62,42,640/- to their Directors viz. S/Shri Jitendra C. Chauhan, Bipin C. 

Chauhan, Shambhav J. Chauhan and Siddesh B. Chauhan for the period from 2012-13 

(October, 2012 to March, 2013) to 2016-17 and the same was shown under the expenditure 

Head "Rent Expenses". The audit observed that the Directors of the company have rented 

out their immovable property to the appellant company and the same is used for 

commercial purpose and thus it appeared that the activity of renting of immovable property 

in the case is covered within the ambit of "service" and was liable to service tax. It was 

further observed that since the service was provided by a Director of a Company to the said 

corpany, which is a body corporate, it appeared to be liable to service tax under reverse 

charge mechanism under Notification No.30/2012-ST dated 20.06.2012, as amended, and 

the appellant was liable to pay 100% of the service tax payable on the said services 

received by them. The audit pointed out a non-payment of service tax to the tune of 

Rs.48,63,216/- in this regard for the period from 01.10.2012 to 31.03.2017. 

0 

0 
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(ii) Non-payment of service tax on commission income 

O 

During the course of audit on verification of the Form 26AS of the appellant, it was 

noticed that they had received commission on which the payer who paid the consideration 

(recipient of service) deducted TDS under Section 194H of the Income Tax Act, 1961. As 

per Form 26AS, the commission received by the appellant amounted to Rs.24,81,202/­ 

during the period from Financial Year 2012-13 to Financial Year 2016-17. The records 

furnished by the appellant show that the above said consideration received is in lieu of 

incentive for marketing or promotion of the products of the service recipient. The appellant 

contended that such amount was not towards commission but it is reimbursement of the 

employee incentive, which is in the nature of pure re-imbursement of expenses, and such 

amount was a part of trade discount. The audit observed that merchandise of another 

person's brand are displayed in the showrooms of the appellant and such merchandise is 

also sold from there and that display of merchandise of another person's brand and 

promotion of that particular brand by the sales executives of the appellant is an activity 

undertaken by them on their own accord through their own employees and thus, the 

incentive accorded by the brand owner is towards promotion of merchandise of the brand 

owner which squarely falls within the ambit of the term service' as defined under Section 

65B(44) of the Act and that in other words, the appellant has undertaken the activity of 

promoting the merchandise of the brand owner and has received consideration against such 

activity and that such services provided by the appellant's employees amounts to services 

provided by the appellant himself because employees were not free agents. Accordingly, it 

was concluded that the appellant was liable to pay service tax on the consideration so 

received by them in the name of 'Sales Incentive on such services rendered by them to the 

brand owners. The service tax not paid on such services was pointed out to the tune of 

Rs.3,19,071/- for the period from Financial Year 2012-13 to Financial Year 2016-17. 

(iii) Short-payment of service tax in Financial Year 2012-13 on renting of immovable 
property by wrongly availing the exemption available to Small Service Providers 

It was observed that during the Financial Year 2012-13, the appellant had received 

consideration amounting to Rs.15,18,460/- towards Renting of Immovable Property 

Services provided by them on which they had paid service tax amounting to Rs.82,728/­ 

only. The appellant contended that during the Financial Year 2012-13, they were eligible 

for exemption available to small service provider. The audit observed that the aggregate 

value of taxable services rendered by the appellant during the Financial Year 2011-12 has 

exceeded Rs. IO lakhs as the appellant had received commission income, which was taxable 
J 

in their hands, in addition to the services of renting of immovable property and therefore, 

the exemption claimed by the appellant during the Financial Year 2012-13 is not admissible 
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to them. The short payment of service, on this count, was pointed to the tune of 

Rs.1,04,953/- for the Financial Year 2012-13. 

(iv) Non payment of service tax on the services of Promotion of other's brand by way of 
Advertisement 

It was observed that the appellant had issued" Debit Notes to various merchandise 

brand owners. For the purpose of ascertaining the nature of work done/activity undertaken, 

towards which such consideration has been received, the appellant produced a copy of 

Debit Note No.1805, which shows the narration as 'Subject to Jaipur Launch 

Advertisement U.S. Polo' and the said debit note has been issued to M/s Arvind Lifestyle 

Brand. Thus, it appeared that the appellant has launched an advertisement for the 'U.S. 

Polo brand' owned by M/s Arvind Lifestyle on behalf of such brand owner. 

The appellant contended that such amounts were reimbursement of advertisement 

expenses and that the said expenses were towards print media and as such the same was not 

liable to service tax. However, it was observed that there are no expense invoices against 

the debit notes amounting to Rs.22,50,000/- during the Financial Year 2014-15. The 

appellant has failed to produce any evidence in respect of such debit notes to establish that 

the income under the same are covered under the pure agent reimbursement charges. 

Further, the contention of the expenses towards print media is also devoid of merits in as 

much as the appellant is not an 'Advertisement Agency' but the amount has been recovered 

from the brand owners for advertising their merchandise. Thus, the instant case covers a 

situation wherein the brand name owner had accorded certain consideration to the appellant 

towards advertisement of their brands. In other words, the appellant had undertaken the 

activity of promotion of the merchandise of the brand name owner and had received a 

consideration against the same. Such an activity falls within the ambit of the term 'service' 

as defined under Section 65B( 44) of the Act and the appellants are liable to pay service tax 

on the consideration received against such activity/service. Accordingly, the audit observed 

that there is a short levy of service tax to the tune of Rs.2, 78, 100/- in this regard on the 

value received against the debit notes amounting to Rs.22,50,000/- during the Financial 

Year 2014-15. 

(v) Non-payment of service tax on the services under the head of 'write off income' 

It was observed that the appellant had booked income under the head of 'write-off 

amounting to Rs.34,72,221/- during the period from Financial Year 2012-13 to Financial 

Year 2016-17. On enquiry, it was informed that in the course of their trade, there occur 

certain instances where the customer returns some piece of merchandise bought from the 

showroom and in such cases, it is the policy of the appellant to issue a credit voucher to the 

0 

0 
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customer which can be redeemed on purchase of other merchandise. In cases where the 

customer does not come forward to redeem the credit voucher, the same is written-off and 

booked as income. However, no evidence in support of the explanation offered by the 

appellant verbally has been produced by them. 

The audit observed that in the instant case, the appellant had agreed to the 

obligation to take back the purchased merchandise and issue a credit voucher in lieu of the 

same. Against the said act, the consideration received is in the form of returned 

merchandise which is subsequently converted to income since the credit voucher is written­ 

off Thus, the appellant had agreed to do an act against a consideration which is booked as 

income under the head 'Written-off income'. Such an activity of agreeing to the obligation 

to do an act against consideration is covered under the ambit of declared services as defined 

at Section 66E(e) of the Act and the appellant is required to pay service tax on such written­ 

off income. The audit pointed out a short levy of service tax to the tune of Rs.4,80,838/- in 

this regard for the period from Financial Year 2012-13 to Financial Year 2016-17. 

(vi) Short payment of service tax in the Financial Year 2015-16 noticed on 
reconciliation of financial accounts. 

During the course of audit, it was noticed that the appellant was required to pay 

service tax ofRs.4,67,054/- for the year 2015-16 on the value of Rs.33,06,982/-. However, 

the appellant paid service tax of Rs.4,66,651/- only as per ST-3 returns filed for the said 

period. Thus, the appellant has short paid service tax to the tune of Rs.403/- for the 

financial year 2015-16. 

O 

2.1 On the basis of the above audit objections, a Show Cause Notice 

F.No.VI/l(b)/CTA/Tech-22/SCN/JB/2018-19 dated 28.08.2018 was issued to the appellant 

proposing demand of service tax totally amounting to Rs.60,46,581/-under proviso to 

Section 73(1) along with interest under Section 75 of the Act and imposition of penalty 

under Section 78 of the Act. 

2.2 The adjudicating authority vide the impugned order confirmed the proposals of 

demand of service tax made in the SCN and ordered for recovery of the demand confirmed 

along with interest and also imposed penalty on the appellant as proposed in the Notice. 

3. Being aggrieved with the impugned order, the appellant preferred the present appeal 

on the following grounds: 

(a) The fact that the TDS is deducted under Section 194-I of Income Tax Act, 1961 on 

the rent paid to the director for giving property on rent/lease is conclusive evidence 
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that the amount paid as rent is nothing but consideration paid for services received 

of renting of immovable property rendered by such directors in the capacity of 

property holder; 

(b) Furthermore, the fact that the rent received by the whole time directors, managing 

directors, etc. is shown in their Income Tax Returns under the head 'Income from 

house property' also fortifies the fact that the amount received is in lieu of their 

owner of property rented to the company. As such, when CBDT, being one of the 

wing of the government department is accepting the amount paid to the managing 

directors, whole time directors, etc. as rent for the property usages, the other wing of 

the government department, i.e., CBEC cannot take a contrary stand to levy service 

tax on the same. Therefore, the consideration received by the directors as a 

property holder/owner from the company is in fact in the capacity of owner of 

property and cannot be considered as 'service' as per the definition of service given 

under section 65B( 44) of the Finance Act. When the activity of renting of 

immovable property service has been separately classified in the service tax, the 

said activity is outside the purview of the definition of service and consequently no 

service tax is leviable on the same. Furthermore, when an activity is not within the 

ambit of' service', the question of reverse charge mechanism dos not arise; 

(c) The serial No.SA of the notification No.30/2012-ST does not make distinction 

between different types of directors. Therefore, service tax demands are being 

raised on payments made to all directors by the company. However, service tax 

should be demanded on the amount paid to non-executive directors only and other 

amounts paid to executive directors such as sitting fees, commissions, etc. 

(d) General Circular No.24/2012 dated 09.08.2012 issued by the Ministry of Corporate 

Affairs confirms the fact that service tax is payable on the commission/sitting fees 

payable to the Non-Whole Time Directors of the company and the increase in the 

quantum of remuneration paid to them oii account of service tax will not be 

considered for the purpose of approval of Central Government under section 309 

and 310 of the Companies Act even if it exceeds the limit of 1% or 3% of the profit. 

This indicates that even the MCA, which is a part of government, believes that 

service tax is payable only on the sitting fees/commission payable to the directors 

and not on the renting charges paid to them as a owner of property; 

( e) On the basis of the supra, it has been concluded that the service tax is payable only 

on the amounts paid to the directors other than in lieu of their capacity as employee 

of the company & owner of property; 

0 

0 
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(f) Regarding commission reflected in 26AS Form, they have submitted that it was not 

a commission income but it was reimbursement of the employee incentive for the 

sale of the particular brand. So it was pure reimbursement of expenses and was not 

consideration for providing any service. Further, it was part of the trade discount 

which can be verifiable from the supporting documents enclosed. Only due to 

interpretation difference the supplier has deducted TDS, the said amounts cannot be 

called as commission. They rely on the decision of the Hon'ble Tribunal, Mumbai 

in the case of Toyota Lakozy Auto Pvt. Ltd. Vs. C.S.T., C.Ex., Mumbai-II [2017 

(52) S.T.R. 299 (Tri.-Mumbai)] in support of their said contention; 

(g) Regarding the reimbursement of advertisement expenses, the appellant submits that 

they have taken recovery of expenses incurred for the advertisement on behalf of the 

franchisee. Secondly, they were in receipt of recovery of expenses for the print 

media. So, it is pure reimbursement/recovery and not liable for the service tax. 

Further, if the appellant were liable for tax, then they were eligible for the cenvat 

credit also and so it is revenue neutral situation; 

O 

(h) Regarding the write-off income, the appellant stated that over a period of time some 

of the customer returned goods they bought from the showroom and as per their 

policy, the customers were not given refund of money against returned goods but 

they were given credit vouchers for the value which can be set off against future 

buying and in cases where after a particular period if such credit vouchers are not 

utilized, they transfer the value of such non-redeemed credit vouchers to the income 

head. So such amount pertains to sale amount with due payment of tax during the 

relevant time. Hence, it cannot be treated as a service. Entry at Section 66E(e) of 

the Act covered the activities relating to the refrain from an act, tolerate an act or a 

situation and do an act. The situation in the present case does not fall under the 

ambit of the above entry as the write-off the debt of goods is not a result of any 

action or inaction on the part of the service provider; 

(i) The extended period of limitation cannot be invoked in the present case since there 

is no suppression, wilful mis-statement on the part of the appellant. The show cause 

notice has entirely failed to make out any case of suppression, wilful statement on 

the part of the appellant; 

(j) Penalty under Section 78 of the Finance Act, 1994 is not imposable in the present 

case as the appellant has not suppressed any information from the department and 

there was no willful mis-statement on the part of the appellant. No case has been 

made out on the ground of suppression of facts or willful mis-statement of facts 
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with the intention to evade the payment of service tax. The appellant is entitled to 

entertain the belief that their activities were not taxable. That cannot be treated as 

suppression from the department. They rely on Hon'ble Gujarat High Court 

decision in case of Steel Cast Ltd.[2011 (21) STR 500 (Guj).]; 

(k) Penalty under Section 77 is not imposable since there is no short payment of service 

tax. As per merit of the case, the appellant is not liable for payment of service tax; 

(1) No penalty is imposable in the case as there was neither any mala fide intention or 

any intention to evade payment of tax. They rely on the case laws in the case of 

Hindustan Steel Ltd. Vs. The State of Orissa [ AIR 1970 (SC) 253] and Kellner 

Pharmaceuticals Ltd. Vs. CCE [1985 (20) ELT 80]; 

(m) Even if there is any contravention of the provisions, the same was solely on account 

of their bona-fide belief and were not with the intention to willfully evade payment 

of service tax. They have placed reliance on the judgment of the Hon'ble Supreme 

Court in the case of Pushpam Pharmaceuticals Company Vs. CCE [1995 (78) ELT 

401 (SC) and CCE Vs. Chemphar Drgus and Liniments [1989 (40) ELT 276 (SC)] 

in support of their contention; 

(n) No case has been made out by the department that the present demand of service tax 

is on account of fraud, collusion, willful mis-statement, suppression of facts or 

contravention of any of the provisions of the Act or rules made thereunder with 

intention to evade payment of service tax. Hence, no interest or penalty under 

Section 77 and 78 of the Act can be imposed on this ground itself; and 

(o) The issue involved in the present case is of interpretation of statutory provisions. 

For that reason also, penalties cannot be imposed. They relied on three case laws in 

this regard. 

4. Personal hearing in the matter was held on 20.01.2021 through virtual mode. Shri 

Vipul Khandhar, Chartered Accountant, appeared on behalf of the appellant for hearing. He 

reiterated the submissions made in the appeal memorandum. He subsequently submitted an 

additional submission vide letter dated 19.01.2021 wherein he had re-iterated the 

submissions made in the appeal memorandum. 

5. I have carefully gone through the facts of the case and submissions made by the 

appellant in the Appeal Memorandum/additional submissions and oral submissions made at 

the time of personal hearing. The issue to be decided in the case is as to whether in the 

facts and circumstances of the case, the impugned order passed by the adjudicating 

0 
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authority confirming demand of service tax raised on the basis of the six audit objections 

discussed in para 2 above and the charging of interest under Section 75 and imposition of 

penalty under Section 77 and 78 of the Act thereto, is legally correct and sustainable or not. 

Since there are six issues involved in the case, I would like to take up the issues one by one. 

(i) Non-payment of service tax, on services provided by the directors of the appellant 
company to the appellant company, under reverse charge mechanism 

6. On this issue, it is observed from case records that the appellant has paid an amount 

of Rs.3,62,42,640/- as rent to the Directors of their firm for renting to company the property 

owned by them during the period from 2012-13 (October, 2012 to March, 2013) to 2016­ 

17. The department has sought to charge these expenditures as services under Section 

65B(44) of the Finance Act, 1994 by contending that the Directors, being owners of 

property, has become service provider and the appellant has become service recipient. As 

the appellant firm is a body corporate, it has been contended that they become liable to pay 

100% of the service tax payable in respect of such services under reverse charge 

mechanism under Rule 2(l)(d) (EE) of the Service Tax Rules, 1994 read with Notification 

No.30/2012-ST dated 20.06.2012 as amended by Notification No.45/2012-ST dated 

07.08.2012. 

6.1 The legal provisions contained under Section 65B(44) of the Finance Act, 1994 are 

reproduced below: 

"service" means any activity carried out by a person for another for consideration, 

and includes a declared service, but shall not include- 
( a) an activity which constitutes merely,- (i) a transfer of title in goods or 

immovable property, by way of sale, gift or in any other manner; or (ii) such 

transfer, delivery or supply of any goods which is deemed to be a sale within the 

meaning of clause (29A) of article 366 of the Constitution; or (iii) a transaction in 

money or actionable claim; 
(b) a provision of service by an employee to the employer in the course of or in 

relation to his employment; 
(c) fees taken in any Court or tribunal established under any law for the time being 

in force. 

Section 66E of the Act specifies declared services, which reads as under: 

SECTION 66E. Declared services. The following shall constitute declared 
services, namely :­ 

(a) renting of immovable property 
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(b) construction of a complex, building, civil structure or a part thereof, including 
a complex or building intended for sale to a buyer, wholly or partly, except where 
the entire consideration is received after issuance of completion-certificate by the 
competent authority. 

Explanation. For the purposes of this clause, 

(J) the expression "competent authority" means the Government or 
any authority authorised to issue completion certificate under any law 
for the time being in force and in case of non-requirement of such 
certificate from such authority, from any of the following, namely : 

(A) architect registered with the Council of Architecture 
constituted under the Architects Act, 1972 (20 of 1972); or 
(B) chartered engineer registered with the Institution of 
Engineers (India); or 
(CJ licensed surveyor of the respective local body of the 
city or town or village or development or planning 
authority; 

(11) the expression "construction" includes additions, alterations, 
replacements or remodelling of any existing civil structure; 

(c) temporary transfer or permitting the use or enjoyment of any intellectual 
property right; 

(d) development, design, programming, customisation, adaptation, upgradation, 
enhancement, implementation of information technology software; 

(e) agreeing to the obligation to refrain from an act, or to tolerate an act or a 
situation, or to do an act; 

(f) transfer of goods by way of hiring, leasing, licensing or in any such manner 
without transfer of right to use such goods; 

(g) activities in relation to delivery of goods on hire purchase or any system of 
payment by instalments; 

(h) service portion in the execution of a works contract; 

(i) service portion in an activity wherein goods, being food or any other article of 
human consumption or any drink (whether or not intoxicating) is supplied in any 
manner as a part of the activity.} 

[(j) assignment by the Government of the right to use the radio-frequency 
spectrum and subsequent transfers thereof] 

0 

0 
Further, the legal provisions contained under Rules 2(l)(d)(EE) of the Service Tax Rules, 

1994 are reproduced below: 

(d) ''person liable for paying service tax", - (i) in respect of the taxable services 

notified under sub-section (2) of section 68 of the Act, means,­ 



13 
F.No.Y2(ST) 48/ Ahd-South/2020-21 

s ' 

(EE) in relation to service provided or agreed to be provided by a director of 

a company or a body corporate to the said company or the body corporate, 

the recipient of such service; 

O 

6.2 It is observed from the legal provisions discussed above that the term 'service' as 

defined under Section 65B(44) of the Finance Act, 1994 specifically includes 'declared 

service' and 'renting of immovable property' is a declared service as per clause (a) of 

Section 66E of the Act ibid. Hence, if the nature of the activity carried out being renting of 

immovable property, the same becomes a taxable service under legal provisions discussed 

above. It is not the case of the appellant that the nature of the impugned activity is not 

renting. It is also not their case that the said activity of renting of immovable property by 

the Directors is in lieu of their capacity as employee of the company. When that is so, the 

activity of renting of immovable property by the directors to the appellant company in the 

present case is a taxable service under the provisions of the Finance Act, 1994. Further, the 

reliance placed by the appellant on the provisions of Income Tax Act and the Circular 

issued by the Ministry of Corporate Affairs does not help their cause in the matter for 

reasons rightly pointed out the adjudicating authority. Therefore, I do not find any merit in 

the contentions of the appellant regarding taxability of the impugned service. 

O 

6.3 In fact, the taxability of the service provided or received in the case viz., the renting 

of immovable property, is not in dispute. The dispute is regarding whether the said service, 

in the facts of the present case, is taxable at the hands of the service recipient or otherwise. 

The adjudicating authority has held that the language, employed in Rule 2(l)(d)(EE) of the 

Service Tax Rules, 1994 read with Notification No.30/2012-ST as amended by Notification 

No,45/2012-ST, is very clear to the effect that services rendered by a director of a company 

or the body corporate to the said company or the body corporate is chargeable to service tax 

under the reverse charge mechanism and that plain reading of the above provisions imply 

that any service rendered by the Directors to the company is taxable service attracting 

service under the reverse charge mechanism. It is further held by him that the said statutes 

nowhere stipulate that the service ought to have been provided in the capacity of a director 

and that also no distinction has been made in the provisions regarding services provided in 

personal capacity or services provided in the capacity of a director. 

6.4 It is observed in this regard that the said view of the adjudicating authority does not 

seem to be a fair and correct interpretation as it is not supported by the language used in the 

Notification. The words used in the Notification are 'by a director of a company to the said 

company' and not 'by a person who is director of a company'. Therefore, if the director of 

the company provides a service in some other capacity, the tax liability would be of the 

director as an individual service provider and it will not be correct to consider the same as a 
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service provided in the capacity of a director of the company to said company. The 

notification intends to cover the services provided by a Director of the company to said 

company in the capacity of the director post held by him. Other services performed beyond 

the function of Director are not covered by the above Notification. Such a view can fairly 

be inferred on analysis of other similar kind of entries in the Notification like entries 

pertaining to taxable services provided or agreed to be provided by an insurance agent to 

any person carrying on the insurance business and taxable services provided or agreed to be 

provided by a recovery agent to a banking company or a financial institution or a non­ 

banking financial company. In these entries, taxable services provided as insurance agent 

or as recovery agent are what are intended to be covered. The said entries can only be said 

to be referring to taxable services provided in the capacity in which services sought from 

such person by the recipient. By no stretch of imagination, it can be assumed that all 

taxable services provided by such persons are covered under the said notification. The 

intention of the legislation appears to cover only those services provided by the person for 

which it was necessary to be in that capacity and not all services which can also be 

provided without being in that capacity. Therefore, I do not find any merit on the 

contention of the adjudicating authority that any service provided by the Director would be 

attracting service tax under reverse charge mechanism. 

6.5 It is pertinent to mention that the owner of the property has given his property on 

rent to the appellant and is getting the rent from the appellant being the owner of the 

property and not being the Director of the appellant. Appellant is also paying the rent to the 

owner being the owner of the property (who has provided service to the appellant) and not 

being the Director of the appellant. It is not the case of the department that the Directors 

have rented their immovable properties to the company as they were obliged to do so for 

being appointed as directors of the company or that the renting services were provided by 

them as a part of their function as director of the company. Further, it is a fact that for 

providing renting services one need not be a director of the company. The department has 

not brought on record anything which suggest that the impugned renting services received 

by the appellant from their Directors were received by them in the capacity of Directors of 

the company. Whereas the appellant has contended that the said services were received by 

them from their directors as owner of the property and not as a director of the company. 

They are paying the rent to the person being the owner of the property and not being the 

Director of the appellant and the Director is receiving the amount not as remuneration for 

his services as a director but in his individual capacity of an owner of the property. Such a 

case, in my view, is not intended to be covered under the reverse charge mechanism in 

terms of Notification No.30/2012-ST but rather the director, as a service provider, would be 

liable to discharge the applicable service tax liability, if any. 

0 
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6.6 Further, it is observed that had the Director of the appellant given his property on 

rent to some other company, the Director of the appellant would have been held liable to 

pay the service tax being the owner of the property and being in his individual capacity as 

service provider. Similarly, if such a renting service is received by the appellant from an 

individual other than Director, then liability to pay tax, if any, on such service is not on the 

appellant but on the service provider. This logic makes it clear that if the Director of a 

company is providing any sort of service in the capacity of Director to the said company, 

then only the service becomes liable to service tax at the end of that company being service 

recipient. This is the intention of law and therefore such words have been incorporated in 

the said rules and in the Notification. Further, I find that the CBEC, in their Circular 

No.115/9/2009-ST dated 31.07.2009 issued on the subject of Service tax on commission 

paid to Managing Director / Directors by the company has clarified that "the amount paid 

to Directors (Whole-time or Independent) is not chargeable to service tax under the 

category 'Management Consultancy service'. However, in case such directors provide any 

advice or consultancy to the company, for which they are being compensated separately, 

such service would become chargeable to service tax". In other words, the service provided 

by the Director in the personal capacity to the Company, would be payable by the person 

who rendered such service and not by the company under Reverse Charge Mechanism. 

O 

6.7 Under the circumstances, the fair conclusion which can be drawn is that just 

because the owner of the property is Director of the appellant, the renting service received 

by the appellant does not become taxable at their end being the service recipient. The rent 

paid by the appellant company in the present matter, therefore, cannot be charged to service 

tax under Notification No.30/2012-ST. The liability to pay service tax in the case would lie 

on the service provider. Hence, the order of adjudicating authority to charge service tax 

amounting to Rs.48,63,216/- under reverse charge mechanism under Rule 2(1)(d)(EE) of 

the Service Tax Rules, 1994 and Notification No.30/2012-ST, as amended, is not legally 

correct and fails to sustain on merits and requires to be set aside.When the demand fails to 

survive, there does not arise any question of interest or penalty in the matter. 

6.8 It is further observed that similar view has been taken by the 

Commissioner(Appeals), Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS- 

003-APP-0257-17-18 dated 23.03.2018 in the case of M/s. Jay Pumps Pvt. Ltd. and in 

Order-In-Appeal No. AHM-CXCUS-003-APP-003-18-18 dated 27.04.2018 in the case of 

M/s Advance Addmine Pvt. Ltd. 

6.9 However, the adjudicating authority, after considering the above decisions of the 

appellate authority, has observed that the said decisions cannot be relied upon on merit as 

the issue is not yet settled in view of the decision of the same appellate authority vide 
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Order-in-Appeal No.AHM-EXCUS-001-APP-034 to 037-2019-20 dated 08.07.2019 in the 

case of Shri Bipinbhai C. Chauhan & Others, Directors of M/s Jade Blue Lifestyle India 

Ltd., on identical issue wherein he had taken contradictory view that the appellant Directors 

have paid service tax on rent received by them from the company by mistake. This view of 

the adjudicating authority does not seem to be correct appreciation of facts. The said 

decision of the appellate authority was in the context of denial of refund claim preferred by 

the appellants on limitation aspect and it did not decide on the taxability of the activity of 

renting rendered by the directors to the company under reverse charge mechanism. The 

refund of service tax paid was claimed by the appellants in the event of Show Cause Notice 

issued by the department to the company to charge service tax under reverse charge 

mechanism on the same activity of renting on which they have already paid service tax. 

Since the department contended that service tax on the impugned activity is taxable at the 

hands of the service recipient, the natural corollary emerge out in such situation is that the 

tax in question was not liable to be paid by the appellant directors and that being so, what is 

already paid by them as tax cannot be a considered a tax and the same is to be treated to be 

paid by the appellants under a mistaken notion. It is in this background that the appellate 

authority has observed that service tax paid by the appellants were paid by mistake. The 

decision of the appellate authority in the said case was in fact on the limited aspect of 

applicability of provision of Section 11 B of the Central Excise Act, 1944 on limitation of 

the refund claimed by the appellants as the SCN issued in the said case proposing rejection 

of refunds claimed was only on the ground of limitation. The taxability of the impugned 

service either on forward charge basis or under reverse charge mechanism was not a point 

of contention or dispute either in the SCN or OIO or appeal under consideration in the said 

case. Therefore, the said decision of the appellate aiithority does not in any way affect the 

decisions in the case of M/s. Jay Pumps Pvt. Ltd. and M/s Advance Addmine Pvt. Ltd. 

supra for being passed on different facts and issues. In view of the said facts, the 

observation of the adjudicating authority on the applicability of the decisions of the 

appellate authority in the above two cases to the present case is not tenable in the eyes of 

law. 

6.10 It is also observed that the claim of refund of service tax paid by the Directors in the 

matter and subsequent refund of the same by the competent authority does not ipso facto 

fasten or cast any liability on the appellant to pay service tax on the rent paid by them to 

Directors under Reverse Charge Mechanism. The liability to pay tax under Reverse 

Charge is to be determined or ascertained in accordance of the provisions of law laid down 

in this regard. Merely because the tax paid by the service providers, Directors in this case, 

was refunded, does not create or shift the burden of tax on the service providers to the 

service recipients under Reverse Charge Mechanism. The provisions of law for payment 

0 
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of tax under Reverse Charge does not prescribe or authorize such a view and hence the said 

observation of the adjudicating authority is not legally sustainable. 

6.11 In view thereof, I find that the order of adjudicating authority to charge service tax 

amounting to Rs.48,63,216/- under reverse charge mechanism under Rule 2(1)(d)(EE) of 

the Service Tax Rules, 1994 and Notification No.30/2012-ST, as amended, is not legally 

sustainable on merits and therefore, the same is set aside. 

(ii) Non-payment of service tax on commission income as reflected in the Form 26AS 
statements, received as sales incentive 

7. It is observed from the Show Cause Notice that the appellant had received 

consideration in the name of Commission, in the form of BA Incentive' or 'Floor Staff 

Incentive' based on quantity of sales, as an incentive for marketing or promotion of the 

products of the service recipients. The appellant has contended that such amount was not 

towards commission but it was reimbursement of the employee incentive, for the sale of the 

particular brand, which is in the nature of pure reimbursement of expenses and not as 

consideration for providing any service. Simultaneously, it was also their contention that 

such amount was a part of the trade discount, which has been offered by the trader to them 

against purchase made by them over a period of time. I find that the above contentions 

were raised by the appellant during audit proceedings and subsequent adjudication 

proceedings also which were rejected for being without any support of evidences. The facts 

revealed from records and the evidences relied upon by the audit in the case clearly 

indicates that the amounts received as incentives in the case is nothing but consideration 

received from the service recipients for promotion of their products by the employees of 

the appellant. It is not disputed by the appellant that they were displaying in their 

showrooms merchandise of another person's brand, and the sales executives employed by 

them put in their efforts to promote and sell the various products on display, as part of their 

employment. It is also not the case of the appellant that the sales executives were not their 

employees and were free agents working independently for the client. Thus, it is quite 

apparent that the activity under reference is rendered by the appellant in their capacity only. 

The incentives are accorded by the brand owner to the appellant based on quantity of sales 

for the act of promotion of their products. Therefore, the activity of promotion of 

merchandise of another person's brand by the appellant would qualify as a service within 

the meaning of Section 65B( 44) of the Act and the consideration received against the same 

would be taxable. Further, the fact that the service recipients were deducting TDS under 

Section 194 H of the Income Tax Act, 1961, while making the above payments to the 

appellant, fortifies the department contention that the said payments are towards provision 

of service, especially in the absence of the any evidences to prove contra from the 

appellant's side. The appellant also could not bring on records any evidence in support Ol 
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their contention that the said receipts were reimbursement of the employee incentive for the 

sale of particular brand, which is in the nature of pure reimbursement of expenses. I agree 

with the findings of the adjudicating authority that the incentives, on the first hand, are not 

reimbursements and secondly, even if such incentives are considered as reimbursements, 

such reimbursement could be excluded from consideration only if the service provider is 

acting as a pure agent of the service recipient, subject to fulfillment of conditions stipulated 

under Rule 5(2) of Service Tax (Determination of Value) Rules, 2006, which the appellant 

could not prove in the present case. 

7.1 It is observed that the appellant's simultaneous contention of the said income being 

in the nature of trade discount is also not supported any evidences so as to merit any 

discussion even on facts. The case law relied upon by the appellant in this regard does 

not help their cause for being distinguishable on facts of the case, as rightly observed by the 

adjudicating authority. 

7.2 In view thereof, in absence of any supportive evidences, I do not find any merit in 

the contentions raised by the appellant in the matter and accordingly the same are rejected 

and the decision of the adjudicating authority in this regard is upheld. 

(iii) Short-payment of service tax in Financial Year 2012-13 on renting of immovable 
property by wrongly availing the exemption available to Small Service Providers 

8. The demand on this issue is based on the taxability of the service/activity provided 

by the appellant, the payments/considerations of which were received as reflected in their 

Form 26AS statements which was discussed in the previous point at (ii) above. Having 

held that the said payments as reflected in their Form 26AS statements is consideration 

against the activity of promotion of merchandise of another person's brand by the appellant 

which would qualify as a service within the meaning of Section 65B( 44) of the Act and the 

consideration received against the same would be taxable, the value of the said service 

provided by the appellant was also to be included for calculating the aggregate value of 

taxable services provided by them for the Financial Year 2011-12 for determining the 

eligibility of exemption for small service provider for the Financial Year 2012-13. By 

adding the value of the said services, the aggregate value of taxable services provided by 

the appellant during the Financial Year 2011-12 would exceed the threshold limit of Rs. I 0 

lakhs stipulated for availing the exemption meant for small service providers and thereby, 

they would not be eligible for the said exemption for the Financial Year 2012-13. 

Therefore, the appellant was required to pay service tax on the entire value of taxable 

services provided by them during Financial Year 2012-13 without any exemption. Further, 

there is no denial from the appellant's side that their aggregative value of taxable services 

would exceed the threshold limit of Rs. 10 lakhs in view of the addition of the taxable 
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value of services referred above. Under the circumstances, the demand in this regard is 

sustainable and is upheld. It is also observed that the appellant has not raised any separate 

specific contention against this demand in the appeal. 

(iv) Non payment of service tax on the services of Promotion of other's brand by way of 
Advertisement 

9. In this issue under dispute, the appellant was found receiving certain payments 

from various merchandise brand owners against debit notes issued by them, which on 

verification was found to be for adverting the merchandise of such brand owners. The audit 

viewed that such payments were received by the appellant for promotion of brand of others 

by way of advertisement, which falls within the ambit of 'service' as defined under Section 

65B(44) of the Act and hence is taxable. The appellant has contended that such amounts 

were reimbursement of advertisement expenses and that the said expenses were towards 

print media and as such the same was not liable to service tax and if at all taxable, then also 

the situation is revenue neutral, as they are eligible to avail cenvat credit of such service tax 

payable. 

9.1 It is observed that the appellant themselves is not disputing the fact that the 

receipts under dispute were against advertisement undertaken for their clients. What they 

tried to impress upon is that the said advertisement expenses were incurred by them on 

behalf of their clients viz. various merchandise brand owners and these expenses were 

recovered as reimbursements. However, they could not produce any evidence in support of 

their said contention. There are no expense invoices against the debit notes amounting to 

Rs.22,50,000/- during the year Financial Year 2014-15. The appellant has failed to produce 

any evidence in respect of such debit notes to establish that the income under the same are 

covered under the pure agent reimbursement charges. Therefore, the appellant's contention 

in this regard is not tenable for want of proof in support of their contentions. Further, the 

exemption from the payment of service tax under the "reimbursement" concept is claimable 

only where the service provider fulfils all of the stipulations prescribed for the "pure agent" 

under Service Tax (Determination of Valuation) Rules, 2006. The other contention of the 

appellant that the said expenses were towards print media and hence not taxable is also not 

acceptable as what is not taxable is not the activity of advertisement per se but the activity 

of sale of space or time for advertisement in print media. In the instant case, the amount 

has been recovered from the brand owners for advertising their merchandise. It is also not 

in dispute that the advertisement was done for promotion of the merchandise of the brand 

name owner. Therefore, the considerations under dispute would have to be considered as 

received against the activity of promotion of the merchandise of the brand name owner and 

such activity falls within the ambit of the term 'service' as defined under Section 65B( 44) 

of the Act as discussed at issue (i) above and hence is taxable at the hands of the appellant. 
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Consequently, the appellant is liable to pay service tax on such consideration received. 

Hence, I uphold the demand of service tax in this regard and reject the contentions of the 

appellant for being devoid of any merits. 

(v) Non-payment of service tax on the services under the head of 'write off income' 

10. It is observed that the appellant had booked income under the head of 'write-off' 

amounting to Rs.34,72,221/- during the period from Financial Year 2012-13 to Financial 

Year 2016-17. This income pertained to the liability written off by them against credit 

vouchers issued to their customers. It was observed by the audit that during the course of 

trade of the appellant, whenever a customer returns any products/goods purchased by them 

from the showrooms of the appellant for any reason, the appellant did not refund the price 

of goods which is returned but instead issues a credit voucher equivalent to the price/value 

of goods/products returned with a specific period of validity, which can be redeemed by the 

customer in their future purchase from the appellant within the validity period. This is the 

policy of the appellant company for return of goods purchased from them. In some cases 

where such credit vouchers were issued, the customers did not turn up to redeem the credit 

voucher and in such cases, such credit vouchers are written off and the value of such credit 

vouchers written off are booked as income in their books of accounts. 

10.1 It is the allegation in the show cause notice that the appellant had agreed to the 

obligation to take back the purchased merchandise and issue a credit voucher in lieu of the 

same and against the said act, the consideration received is in the form of returned 

merchandise which is subsequently converted to income since the credit voucher is written­ 

off and thus, the appellant had agreed to do an act against a consideration which is booked 

as income under the head 'Written-off income' and that such an activity of agreeing to the 

obligation to do an act against consideration is covered under the ambit of declared services 

as defined at Section 66E(e) of the Act. 

0 

10.2 I do not find any merit in the above contention of the audit as the credit vouchers in 

the case are issued by the appellant against the goods/products sold and returned 

subsequently. In the case, the obligation on the part of the appellant to take back the sold 

merchandise arises from the terms of sale of the products/goods. When the goods/products 

purchased by a customer from the appellant is returned, the appellant is under obligation to 

refund the amount they charged/collected from the customer for the said goods/products so 

returned, as the sale· that took place in respect of such goods/products gets 

nullified/cancelled on account of return of goods. The credit vouchers issued are in lieu of 

the amount to be refunded to the customer towards the price of goods that are returned. 

The amount involved in the credit vouchers is the amount payable by the appellant to the 

0 
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customer against the goods/products returned by the customer, which they are obliged to do 

in terms of the sale agreement. It is the amount owed to the customer and not due from 

the customer. In the case by issuing a credit voucher, a liability stand created on the 

appellant to pay the amount refundable to the customer, which would be settled upon 

redemption of the voucher. It is this liability which was written off and booked as income 

in cases where the credit vouchers issued by the appellant are not redeemed by the 

customer. Therefore, the income that got generated here is against sale/proposed sale of 

goods. Such income booked on account of writing off of the liability against goods can in 

no way be equated as a consideration against the obligation to take back the sold 

merchandise. The obligation on the part of the appellant to take back the sold 

products/goods gets completed once the credit voucher was issued against the returned 

goods. The interpretation by the audit in this regard is far stretched one beyond the 

legislative intention of the deemed taxability envisaged under declared services under 

Section 66E( e) of the Act. In the present case, in fact, the appellant do not or rather cannot 

charge any amount from the customer for their act of agreeing to take back the sold 

merchandise. Facts revealed from records in the case does not indicate any such transaction 

or intention. No element of service is visible in such transactions by any stretch of 

imagination. In absence of any element of service, no taxability arises in the matter and 

consequently no service tax is payable on the write-off income booked by the appellant in 

their books of accounts. Therefore, the demand raised in this regard is liable to be set aside 

for being devoid of any merits and not sustainable in law both on facts and merits. 

10.3 Further, it is observed that the adjudicating authority has confirmed the demand by 

holding that the amount written-off is nothing but additional consideration kept by the 

appellant from his customers and that in the era of negative list based service tax regime, 

any receipt of income of the service provider, on account of any service, in whatever name, 

is subject to service tax till it is not explicitly excluded or exempted and that the appellant 

has failed to prove his point, so the income shown as written off liabilities is subject to 

addition in the value of taxable services provided by the appellant and would attract due 

service tax liability. The adjudicating authority's above finding is tenable only when it is 

proved that there existed an element of service in the impugned transaction. The 

adjudicating authority has not examined or discussed this crucial factor as to what is the 

service provided by the appellant in the case. Needless to say, service tax is leviable only 

when there exists a service which is taxable. It is settled law that the onus to prove the 

taxability of an activity is on the department and not on the assessee. In the instant case, it 

is clearly evident that the write-off income booked by the appellant is in relation to 

activities of sale of goods and not any service, as discussed in the previous para. In the 

absence of any element of service in the impugned transaction, the above observation of the 
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adjudicating authority does not sustain before law. Similarly, the reliance placed by him on 

Section 67 of the Act in the matter does not help his cause when there is no service. 

10.4 In view thereof, it is held that the impugned order confirming demand of service tax 

on the write-off income booked by the appellant in the case is not" sustainable in law and is 

therefore set aside. When the demand fails, there does not arise any question of interest or 

penalty in the matter. 

(vi) Short payment of service tax in the Financial Year 2015-16 noticed on 
reconciliation of financial accounts. 

11. The appellant has not challenged the demand of service tax of Rs.403/- confirmed 

on this point. Therefore, on the basis of facts available on record, the same is to be upheld 

and accordingly I do so. 

12. Regarding the contention of the appellant on invocation of extended period for the 

demand, it is observed that the facts of the appellant providing taxable services by way of 

promotion of the merchandise of different brand name owner, receipt of consideration 

against the same and non-payment of service tax thereon came to be detected only during 

the course of the audit conducted by the department. The details of the said services 

provided were not disclosed by the appellant in their ST-3 Returns filed for the relevant 

period. Therefore, it appeared that all these material information has been concealed from 

the department by the appellant deliberately with an intent to evade payment of service tax . 

The judicial pronouncement referred in para 8 of the Show Cause Notice clearly uphold the 

right of the department to invoke extended period of limitation for demand in such cases. 

In view thereof, it is held that the extended period of limitation is rightly invoked in the 

case and the appellant's contention in this regard is not tenable and is, therefore, rejected. 

13. In cases where the demand is upheld, it naturally follows that interest chargeable as 

per Section 75 of the Act also would be payable. Further, when it is found that there 

existed sufficient essential ingredients in the matter to invoke the extended period of 

limitation for recovery of the service tax not paid/short paid, the penalty imposed under 

Section 78 of the Finance Act, 1994 to the extent it relates to demand upheld also stand 

justified for the same reasons. The appellant having failed to properly assess the service 

tax liability and to reflect/disclose the Commission Income and Brand Promotion Income 

(Advertisement) in their ST-3 Returns, has rendered themselves liable to penalty under the 

provisions of Section 77(2) of the Act for their failure to file correct details in their ST-3 

Returns. Therefore, the penalty imposed Section 772) of the Act vide the impugned order 

is upheld. 
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14. In view of my above discussions, the impugned order passed by the adjudicating 

authority is set aside to the extent it relates to demand of service tax under reverse charge 

mechanism on rent paid to the Directors of the appellant and demand of service tax on the 

write-off income booked by the appellant in the case. The impugned order is upheld with 

respect to the demand of service tax on the remaining four points along with interest and 

imposition of penalties. Accordingly, the appeal filed by the appellant is partly allowed 

and partly rejected to the same extent. 

The appeal filed by the appellant stands disposed off in abo e terms. 

- Ao2t.. LE jp-? 
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